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or planning at the discretion of the re-
cipient. 

[63 FR 12349, Mar. 12, 1998, as amended at 77 
FR 71527, Dec. 3, 2012] 

§ 1000.238 What percentage of the 
IHBG funds can be used for admin-
istrative and planning expenses? 

Recipients receiving in excess of 
$500,000 may use up to 20 percent of 
their annual expenditures of grant 
funds or may use up to 20 percent of 
their annual grant amount, whichever 
is greater. Recipients receiving $500,000 
or less may use up to 30 percent of 
their annual expenditures of grant 
funds or up to 30 percent of their an-
nual grant amount, whichever is great-
er. When a recipient is receiving grant 
funds on behalf of one or more grant 
beneficiaries, the recipient may use up 
to 30 percent of the annual expenditure 
of grant funds or up to 30 percent of the 
annual grant amount, whichever is 
greater, of each grant beneficiary 
whose allocation is $500,000 or less, and 
up to 20 percent of the annual expendi-
ture of grant funds or up to 20 percent 
of the annual grant amount, whichever 
is greater, of each grant beneficiary 
whose allocation is greater than 
$500,000. HUD approval is required if a 
higher percentage is requested by the 
recipient. Recipients combining grant 
funds with other funding may request 
HUD approval to use a higher percent-
age based on its total expenditure of 
funds from all sources for that year. 
When HUD approval is required, HUD 
must take into consideration any cost 
of preparing the IHP, challenges to and 
collection of data, the recipient’s grant 
amount, approved cost allocation 
plans, and any other relevant informa-
tion with special consideration given 
to the circumstances of recipients re-
ceiving minimal funding. 

[77 FR 71527, Dec. 3, 2012] 

§ 1000.239 May a recipient establish 
and maintain reserve accounts for 
administration and planning? 

Yes. In addition to the amounts es-
tablished for planning and administra-
tive expenses under §§ 1000.236 and 
1000.238, a recipient may establish and 
maintain separate reserve accounts 
only for the purpose of accumulating 
amounts for administration and plan-

ning relating to affordable housing ac-
tivities. These amounts may be in-
vested in accordance with § 1000.58(c). 
Interest earned on reserves is not pro-
gram income and shall not be included 
in calculating the maximum amount of 
reserves. The maximum amount of re-
serves, whether in one or more ac-
counts, that a recipient may have 
available at any one time is calculated 
as follows: 

(a) Determine the 5-year average of 
administration and planning amounts, 
not including reserve amounts, ex-
pended in a tribal program year. 

(b) Establish 1⁄4 of that amount for 
the total eligible reserve. 

[77 FR 71527, Dec. 3, 2012] 

§ 1000.240 When is a local cooperation 
agreement required for affordable 
housing activities? 

The requirement for a local coopera-
tion agreement applies only to rental 
and lease-purchase homeownership 
units assisted with IHBG funds which 
are owned by the Indian tribe or TDHE. 

§ 1000.242 When does the requirement 
for exemption from taxation apply 
to affordable housing activities? 

The requirement for exemption from 
taxation applies only to rental and 
lease-purchase homeownership units 
assisted with IHBG funds which are 
owned by the Indian tribe or TDHE. 

§ 1000.244 If the recipient has made a 
good-faith effort to negotiate a co-
operation agreement and tax-ex-
empt status but has been unsuc-
cessful through no fault of its own, 
may the Secretary waive the re-
quirement for a cooperation agree-
ment and a tax exemption? 

Yes. Recipients must submit a writ-
ten request for waiver to the recipi-
ent’s Area ONAP. The request must de-
tail a good faith effort by the recipient, 
identify the housing units involved, 
and include all pertinent background 
information about the housing units. 
The recipient must further dem-
onstrate that it has pursued and ex-
hausted all reasonable channels avail-
able to it to reach an agreement to ob-
tain tax-exempt status, and that fail-
ure to obtain the required agreement 
and tax-exempt status has been 
through no fault of its own. The Area 
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ONAP will forward the request, its rec-
ommendation, comments, and any ad-
ditional relevant documentation to the 
Deputy Assistant Secretary for Native 
American Programs for processing to 
the Assistant Secretary. 

[77 FR 71527, Dec. 3, 2012] 

§ 1000.246 How must HUD respond to a 
request for waiver of the require-
ment for a cooperation agreement 
and a tax exemption? 

(a) HUD shall make a determination 
to such request for a waiver within 30 
days of receipt or provide a reason to 
the requestor for the delay, identify all 
additional documentation necessary, 
and provide a timeline within which a 
determination will be made. 

(b) If the waiver is granted, HUD 
shall notify the recipient of the waiver 
in writing and inform the recipient of 
any special condition or deadlines with 
which it must comply. Such waiver 
shall remain effective until revoked by 
the Secretary. 

(c) If the waiver is denied, HUD shall 
notify the recipient of the denial and 
the reason for the denial in writing. If 
the request is denied, IHBG funds may 
not be spent on the housing units. If 
IHBG funds have been spent on the 
housing units prior to the denial, the 
recipient must reimburse the grant for 
all IHBG funds expended. 

[77 FR 71527, Dec. 3, 2012] 

Subpart D—Allocation Formula 

§ 1000.301 What is the purpose of the 
IHBG formula? 

The IHBG formula is used to allocate 
equitably and fairly funds made avail-
able through NAHASDA among eligible 
Indian tribes. A TDHE may be a recipi-
ent on behalf of an Indian tribe. 

§ 1000.302 What are the definitions ap-
plicable for the IHBG formula? 

Allowable Expense Level (AEL) factor. 
In rental projects, AEL is the per-unit 
per-month dollar amount of expenses 
which was used to compute the amount 
of operating subsidy used prior to Octo-
ber 1, 1997 for the Low Rent units de-
veloped under the 1937 Act. The ‘‘AEL 
factor’’ is the relative difference be-

tween a local area AEL and the na-
tional weighted average for AEL. 

Date of Full Availability (DOFA) 
means the last day of the month in 
which substantially all the units in a 
housing development are available for 
occupancy. 

Fair Market Rent (FMR) factors are 
gross rent estimates; they include shel-
ter rent plus the cost of all utilities, 
except telephones. HUD estimates 
FMRs on an annual basis for 354 metro-
politan FMR areas and 2,355 non-met-
ropolitan county FMR areas. The 
‘‘FMR factor’’ is the relative difference 
between a local area FMR and the na-
tional weighted average for FMR. 

Formula Annual Income. For purposes 
of the IHBG formula, annual income is 
a household’s total income as currently 
defined by the U.S. Census Bureau. 

Formula area. (1) Formula areas are: 
(i) Reservations for federally recog-

nized Indian tribes, as defined by the 
U.S. Census; 

(ii) Trust lands; 
(iii) Department of the Interior Near- 

Reservation Service Areas; 
(iv) Former Indian Reservation Areas 

in Oklahoma Indian Areas, as defined 
by the U.S. Census as Oklahoma Tribal 
Statistical Areas (OTSAs); 

(v) Congressionally Mandated Service 
Areas; 

(vi) State Tribal Areas as defined by 
the U.S. Census as State Designated 
American Indian Statistical Areas 
(SDAISAs); 

(vii) Tribal Designated Statistical 
Areas (TDSAs); 

(viii) California Tribal Jurisdictional 
Areas established or reestablished by 
federal court judgment; and 

(ix) Alaska formula areas described 
in paragraph (4) of this definition. 

(2)(i) For a geographic area not iden-
tified in paragraph (1) of this defini-
tion, and for expansion or re-definition 
of a geographic area from the prior 
year, including those identified in 
paragraph (1) of this definition, the In-
dian tribe must submit, on a form 
agreed to by HUD, information about 
the geographic area it wishes to in-
clude in its Formula Area, including 
proof that the Indian tribe, where ap-
plicable, has agreed to provide housing 
services pursuant to a Memorandum of 
Agreement (MOA) with the tribal and 
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